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Court of Appeals of the District of Columbia 


No. 5356. 

Fike Companies Building Corporation, Appellant, 
vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 26205. 

Fire Companies Building CoepI 

vs. 

Commissioner of Int. Rev. 

For Taxpayer: James L. Fort, Esq. 

For Commissioner: John D. Kiley, Esq. 

Docket Entries. 

1927. 

April 9. Petition received and filed. Taxpayer notified. 

“ 11. Copy of petition served on General Counsel. 

June 8. Answer filed by G. C. 

“ 11. Copy of answer served on taxpayer. General 

Calendar. ! 

1929. 

April 1. Hearing set May 8,1929. 

“ 20. Motion to place on reserve calendar filed by G. 

C. Granted 4-22-29. 

Oct. 1. Motion to place on day calendar filed by G. C. 
Granted 10-3-29. 

“ 3. Hearing set Nov. 12,1939. 

Nov. 8. Motion for continuance filed by taxpayer 11- 
9-29. Granted and set for hearing 11-21-29. 

“ 21. Hearing had before Mr. Phillips. Submitted. 

Consolidated with Dkt. 40435. Briefs due in 
30 days. ! 

1—5356a f 
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Nov. 30. Transcript of hearing of Nov. 21, 1929, filed. 

Dec. 20. Brief filed by taxpayer. 

1930. 

Feb. 19. Findings of fact and opinion rendered. Percy 
W. Phillips, Div. 11. Decision will be entered 
for the respondent. 

“ 21. Decision, entered. Percy W. Phillips, Div. 11. 

July 14. Stipulation of venue filed. 

“ 14. Petition for review by Ct. of Ap. D. C. with as¬ 

signments of error & proof of service filed by 
taxpayer. 

Sept. 9. Motion for extension of 30 days to prepare and 
transmit record filed by taxpayer. 

“ 11. Order enlarging time to Oct. 16, 1930 for prepa¬ 

ration of evidence and delivery of record, 
entered. 

Oct. 16. Motion for extension of 60 days to prepare and 
transmit record filed by taxpayer. 

‘ ‘ 16. Order enlarging time to Dee. 15,1930 for prepa¬ 

ration of evidence and delivery of the record, 
entered. 

Nov. 26. Certified copy of order substituting David 
Burnet, Commissioner, in place of Bobt. H. 
Lucas, filed. 

Dec. 13. Praecipe with proof of service thereon filed by 
taxpayer. 

“ 13. Motion for extension of 30 days to complete the 

record, filed by taxpayer. 

“ 15. Order enlarging time to Jan. 13, 1931 for prepa¬ 

ration of evidence and delivery of record, en¬ 
tered. 

Jan. 13. Order entered extending the time for transmis¬ 
sion and delivery of the record to February 
13,1931. 

Now, January 13,1931, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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2 Docket No. 40435. 

Fire Companies Building Corp. j 
vs. 

Commissioner op Int. Rev. 

For Taxpayer: James L. Fort, Esq. 

For Commissioner: John D. Kiley, Esq. 

Docket Entries. 

1928. 

Aug. 24. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 25. Copy of petition served on General Counsel. 

Oct. 2. Answer filed by G. C. 

“ 9. Copy of answer served on taxpayer. General 

Calendar. 

1929. 

Nov. 21. Hearing had before Percy W. Phillips, Div. 11, 
on merits. Submitted. Consolidated with 
Dkt. 26205. Briefs due in 30 days. 

“ 30. Transcript of hearing of Noy. 21, 1929, filed. 

Dec. 20. Brief filed by taxpayer. See 26205. 

1930. 

Feb. 19. Findings of fact and opinion rendered, Percy W. 

Phillisp, Div. 11. Decision will be entered for 
the respondent. 

“ 21. Decision, entered. Percy W. Phillips, Div. 11. 

July 14. Stipulation of venue filed. 

“ 14. Petition for review by Ct. of Ap. D. C. with as¬ 

signments of error & proof of service filed by 
taxpayer. 

Sept. 9. Motion for extension of 30 days to prepare 
statement and transmit record filed by tax¬ 
payer. 

“ 11. Order enlarging time to Oct. 16, 1930, for prepa¬ 

ration of evidence and delivery of records sur 
petition for review, entered. 

Oct. 16. Motion for extension of 60 days to prepare and 
transmit record, filed by taxpayer. 
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Oet. 16. Order enlarging time to Dee. 15, 1930 for prepa¬ 
ration of the evidence and delivery of the 
record, entered. 

Nov. 26. Certified copy of order substituting David 
Burnet, Commissioner, in place of Eobt. H. 
Lucas, filed. 

Dee. 13. Praecipe with proof of service thereon filed by 
taxpayer. 

“ 13. Motion for extension of 30 days to complete the 

record, filed by taxpayer. 

“ 15. Order enlarging time to Jan. 13,1931 for prepa¬ 

ration of evidence and delivery of record, en¬ 
tered. 

Jan. 13. Order entered enlarging time for trans. of record 
to February 13, 1931. 

Now, January 13, 1931, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

3 Filed April 9,1927. 

United States Board of Tax Appeals. 

Docket No. 26205. 

Appeal of Fire Companies Building Corporation, 80 
Maiden Lane, New York, N. Y. 

Petition. 

The above named taxpayer hereby appeals from the 
determination of the Commissioner of Internal Eevenue, 
set forth in his deficiency letter carrying Bureau symbols 
IT :CB :Ad-60D, and as the basis of its appeal, presents the 
following: 

First. Taxpayer is a corporation organized and existing 
under the laws of the State of New York, whose address is 
80 Maiden Lane, New York, N. Y. 

Second. The deficiency letter, a copy of which is hereto 
attached, is dated March 1st, 1927, the date of mailing 
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being unknown to taxpaver, and shows a deficiency in tax 
of $1,163.88. 

Third. The tax in controversy is income tajx for the cal¬ 
endar years 1922 and 1923, and is less than $10,000.00. 

Fourth. The determination of tax contained in the said 
deficiency letter is based upon the following errors: 

1. Because the Commissioner has refused to allow tax¬ 
payer to deduct the sum of $200 from its income as an ex¬ 
pense, which $200. was donated during the year 1922 to 
Beekman Street Hospital. 

2. Because a similar donation of $200. was jadded to tax¬ 
payer’s income for the year 1923. 

3. Because the Commissioner failed to allow taxpayer to 
charge as an expense in 1923 the sum of $19,000.00 which 
was expended in repairing the hot water heating system. 

Fifth. The facts upon which taxpayer relies in this ap¬ 
peal are as follows: 

1. In the years 1922 and 1923 taxpayer’s principal 
4 building was located in the vicinity of Beekman Street 
Hospital, which hospital serves the locality in which 
taxpayer’s principal building property is situated, and its 
payment of $200. per annum to the hospital was a business 
expense incurred by taxpayer in supporting, in part, a hos¬ 
pital which is a necessity in the business life of the section. 

2. The sum of $19,000.00 was! expended by 

W. E. L. taxpayer in repairing its hot water [heating]* 
system, the original pipe lines having become 
so faulty that it was necessary to replace the 
old pipe lines with new pipe lines in order to 
hot water 

W. E. L. furnish the necessary [heat] * and to stop the 
damage being occasioned by the! old pipe. 

Wherefore, Taxpayer respectfully prays that this Board 
may hear and determine this, its appeal. 

JAMES L. FORT, 

JAMES L. FORT, 

Southern Building, Washington, D. C., 
(BLOODWORTH and F ; ORT,) 

Attorney- for. Petitioner. 


[•Erased in copy.] 
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State of New York, 

County of New York, ss: 

Personally; appeared before the undersigned William E. 
Larm, Jr., who is Secretary of the Fire Companies Build¬ 
ing Corporation, petitioner hereinbefore mentioned, who 
having been 1 duly sworn, deposes as says: That he has 
read the statements contained in the foregoing petition and 
that the facts therein stated are true to the best of his 1 
knowledge and belief. 

[seal.] ' W. E. LARM, Jr. 


Sworn to and 
vember, 1927. 
[seal.] 


subscribed before me this 29th day of No- 


Notary Public. 
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Treasury Department. 

Office of Commissioner of Internal Revenue, 
Washington. 


IT: CR: Ad—60 CMG. 


Mar. 1, 1927. 

Fire Companies Building Corporation, 

80 Maiden Lane, New York, New York. 

Sirs: 

An examination of your income tax returns discloses a 
deficiency in tax for the years 1922 and 1923 of $1,163.88, 
as shown in the attached statement. 

In accordance with the provisions of section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer has filed a 
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petition and an assessment in accordance with the final de¬ 
cision on snch petition has been made, the unpaid amount 
of the assessment must be paid upon notice! and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and ido not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver iof your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:CR:Ad-60D-CMG. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 

(Signed) By C. R. NASH, 

Assistant to the Commissioner. 

Inclosures: Statement, Form A. 

Statement of Returns Examined and Resulting Tax 
Liability. 

Returns Examined. 


Company. Year. Form. 

Fire Companies Building Corporation, 1922 1120 

New York, N. Y. 1923 1120 

American Eagle Investing Company.... 1922,1923 1122 

American Eagle Fire Insurance Com¬ 
pany . 1922,1923 1122 

Farmers Insurance Company. 1922,1923 1122 

Tax Liability. 

Company. Year. Deficiency. 

Fire Companies Building Corporation, 1922 $25.00 

New York, N. Y. 1923 1,138.88 

Total . $1,163.88 


Full detail of the adjustments producing the above-stated 
results are contained in Revenue Agent’s report dated June 
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8,1926, copy of which has been furnished you, and Bureau 
letter dated December 30,1926. 

In arriving at the above deficiency, due consideration has 
been given to the data furnished by your representative in 
a conference held in this office on February 14, 1927. 

Now, January 13, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

6 Filed Jun. 8, 1927, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 26205. 

Fire Companies Building Corporation, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-named taxpayer ad¬ 
mits and denies as follows: 

First. Admits the allegations contained in the paragraph 
of the petition entitled first. 

Second. Admits the allegations contained in the para¬ 
graph of the petition entitled second. 

Third. Admits the allegations contained in the paragraph 
of the petition entitled third, and says that the amount in 
controversy for 1922 is $25.00 and for 1923, $1,138.88. 

Fourth. Denies that the Commissioner erred in the de¬ 
termination of said deficiency tax as set out in said de¬ 
ficiency letter dated March 1, 1927, and specifically denies 
that he erred in the manner alleged in subdivisions 1, 2, and 
3 of the paragraph of the petition entitled fourth. 
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Fifth, 1. Admits that in the years 1922 j and 1923 tax¬ 
payer’s principal building was located in the vicinity of 
Beekman Street Hospital, which hospital serves the locality 
in which taxpayer’s principal building property is situated, 
but denied the remaining allegations contained in subdi¬ 
vision 1 of the paragraph of the petition entitled 
fifth. I 

7 Fifth, 2. Denies the allegations contained in sub¬ 
division 2 of the paragraph of the petition entitled 

fifth. \ 

Denies generally and specifically each and every other 
allegation of fact contained in the petition of the above- 
named taxpayer not hereinbefore expressly admitted, quali¬ 
fied or denied. 

Wherefore it is prayed that the appeal be denied. 

A. W. GREGG, 

General Counsel, 

Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

THOMAS M. MATHER, 

Special Attorney, Bureau of Internal Revenue. 

Now, January 13, 1931, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

8 Filed Aug. 24, 1928, United States I Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 40435. 

Fire Companies Building Corporation, 80 Maiden Lane, 
New York, New York, Petitioner, 
vs. j 

Commissioner oe Internal Revenue, Respondent. 
Petition. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue, set 
2—5356a 
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forth in his deficiency letter carrying Bureau symbols 
IT :C :P-7, and as a basis of its appeal, presents the fol¬ 
lowing. 

First. The taxpayer is a corporation organized and exist¬ 
ing under the laws of the State of New York, whose address 
is 80 Maiden Lane, New York, New York. 

Second. The deficiency letter, a copy of which is hereto 
attached, is dated June 25, 1928, the date of mailing be¬ 
ing unknown to taxpayer, and shows a deficiency in tax 
of $308.39. 

Third. The tax in controversy is income tax for the calen¬ 
dar years 1924 and 1925, and is less than $10,000.00. 

9 Fourth. The determination of tax contained in 
said deficiency letter is based upon the following 

errors: 

(1) Because the Commissioner has refused to allow tax¬ 
payer to deduct contributions to Beekman Street Hospital, 
in the sums of $100 for 1924, and $500 for 1925. 

(2) Because the Commissioner has failed to allow tax¬ 
payer to charge as an expense in the last named years, the 
sum of $2,886.00, which the taxpayer expended in repairing 
the hot water system. 

Fifth. The facts upon which the taxpayer relies in this 
appeal are as follows: 

(1) In the years 1924 and 1925 the taxpayer’s principal 
building was located in the vicinity of Beekman Street 
Hospital, which hospital serves the locality in which tax¬ 
payer’s principal building is situated, and its payment of 
$200 per annum was a business expense incurred by tax¬ 
payer in suppbrting, in part, a hospital which is a necessity 
in the business life of the section. 

(2) The sum of $2,886.00 was expended by taxpayer in 
repairing its hot water system, the original pipe lines hav¬ 
ing become so faulty that it was necessary to replace the 

old pipe lines with new pipe lines in order to fur- 

10 nish the necessary hot water and to stop the damage 
being occasioned by the old pipe. 

Wherefore Taxpayer respectfully prays that this Board 
may hear and determine this, its appeal. 

JAMES L. FORT, 

Southern Building, Washington, D. C., 
(BLOODWORTH and FORT), 

Attorney- for Petitioner. 
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State of New York, 

County of New York, ss: 

Personally appeared before me William E. Loins, Jr., 
who is Secretary of the Fire Company Building Corpora¬ 
tion, petitioner hereinbefore mentioned, whp having been 
duly sworn, deposes and says: That he has read the state¬ 
ments contained in the foregoing petition, and that the 
facts therein stated are true to the best of his knowledge 
and belief. 

W. E. LOIS, Jr., 

Sworn to and subscribed before me this 20 day of August, 
A. D. 1928. 

W. H. KYER, 

Notary Public, New York County, New York. 

11 Copy. | 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

June 25,1928. 

Fire Companies Building Corporation, 

80 Maiden Lane, 

New York, New York. 

Sms: 


In accordance with Section 274 of the Revenue Act of 
1926 you are advised that the determination of your tax 
liability for the years 1924 and 1925 discloses a deficiency 
of $308.39, as shown in the attached statement. 

The section of the law above mentioned j allows you an 
appeal to the United States Board of Tax Appeals within 
sixty days from the date of the mailing of this letter. How¬ 
ever, if you acquiesce in this determination, you are re¬ 
quested to execute the inclosed Form A and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT :C :P-7. 

Respectfully, 

D. H. BLAIR, 

Commissioner. 

By C. B. ALLEN, 
Deputy Commissioner. 

Inclosures: Statement, Form A, Form 882. 
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12 IT :AR :D. FSG. 

Statement of Returns Examined and Resulting Tax 
Liability. 


Keturns Examined. 


Company. 

Fire Companies Building Cor¬ 
poration, 80 Maiden Lane, 

Year. 

Form. 

New York, New York. 

1924 

1120 Consolidated. 

American Eagle Investing Com¬ 
pany, Inc., 80 Maiden Lane, 

1925 

1120 Consolidated. 

New York,: New York. 

1924 

1122 

American Eagle Fire Insur¬ 
ance Company, 80 Maiden 

1925 

1122 

Lane, New York, New York. . 

1924 

1122 

Farmers Insurance Company, 
80 Maiden Lane, New York, 

1925 

1122 

New York 1 . 

1924 

1122 


1925 

1122 


(January 1 to July 1.) 


Tax Liability. 


Company. 

Tear. 

Deficiency. 

Fire Companies Building Cor- 

poration . 

1924 

1925 

$304.73 

3.66 

Total . 


. . $308.39 

American Eagle Investment 

Company, Inc. 

1924 

1925 

None 

None 

American Eagle Fire Insur- 

anee Company . 

1924 

1925 

None 

None 

Farmers Insurance Company.. 

1924 

1925 

$9.54 

None 
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The adjustments producing the above-stated tax liability 
are fully explained in the accompanying Schedules 1 to 10, 
inclusive, and in the Revenue Agent’s report covering the 
years 1924 and 1925. 

No protest has been received to Bureau letter dated May 
1, 1928. 

13 Fire Companies Building Corporation, 

December 31, 1924. 

Schedule 1. 

Net Income. 

Net income as disclosed by return. 

As corrected . 


Year Ended 


$517,880.08 

520,394.20 


(a) 

(b) 


(e) 


Net adjustment 


$2,514.12 


Unallowable Deductions and Additional 


Income. 


Donations . 

Capital expenditures charged 
to expense . 


$100.00 


2 , 886 . 


00 


Total .[. 2,986.00 

Nontaxable Income and Additional Deductions. 
Depreciation on items capitalized. 471.88 

Net adjustment as above. $2,514.12 

Schedule 2. 


Explanation of Items Changed. 

(a), (b) and (c). These items are fully explained in the 
Revenue Agent’s report covering the years 1924 and 1925. 
A copy of this report has been furnished you. 

Schedule 3. 

Consolidated Net Income 19241 
Net Income as Corrected. 

Fire Companies Building Corpo¬ 


ration, Schedule 1. $520,394.20 

Farmers Insurance Company, as 
reported on return. 54,483.24 


Total 


$574,877.44 
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14 Brought forward . $574,877.44 

Net Losses as Corrected. 

American Eagle Investing Com¬ 
pany, as reported on return.... $107,080.67 
American Eagle Fire Insurance 
Company, as reported on re¬ 
turn . 76,261.82 


Total . 183,342.49 

Consolidated net income. $391,534.95 

Schedule 4. 

Computation of Total Tax. 

Net income, Schedule 3. $391,534.95 

Tax at 1214%. $48,941.87 


Year ended December 31,1924. 

Schedule 5. 

Allocation of Total Tax on Basis of Net Income. 

Tax pre- 

Correct Correct viously 

Company. income. tax. assessed. Deficiency. 

Fire Companies Building Cor- 

portion . $520,394.20 $44,303.47 $43,99S.74 $304.73 

Farmers Insurance Company. 54.4S3.24 4.63S.40 4.628.S6 9.54 

Totals . $574,S77.44 $48,941.87 $4S,627.60 $314.27 

15 Fire Companies Building Corporation, Year Ended 
December 31, 1925. 

Schedule 6. 

Net Income. 


Net income as disclosed by return. $585,206.22 

As corrected . 585,234.34 

Net adjustment . $28.12 


Unallowable Deductions and Additional Income, 
(a) Donations 


$500.00 
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Nontaxable Income and Additional Deductions. 


(b) Depreciation on items capitalized. 471.88 

Net adjustment as above. j. . $28.12 

Schedule 7. 


Explanation of Items Changeji. 

(a) and (b). These adjustments are fully explained in 
the Revenue Agent’s report covering the years 1924 and 
1925. A copy of this report has been furnished you. 

Schedule 8. j 

I 

Consolidated Net Income 1925. 

Net Income as Corrected, j 

Fire Companies Building Corporation, Sched¬ 
ule 6 ..j.. $585,234.34 

Net Losses as Corrected. ! 

American Eagle Investing Com¬ 
pany, as reported on return.... $105,302.62 
American Eagle Fire Insurance 
Company, as reported on re¬ 
turn . 371,491.69 

Farmers Insurance Company, as 
reported on return (6 months j 

period) . 28,100.44 


Total . l . . 504,894.75 

Consolidated net income. $80,339.59 


16 Fire Companies Building Corporation, Year Ended 
December 31, 1925. 

Schedule 9. 

Computation of Total Taxi 


Consolidated net income, Schedule 8. $80,339.59 

Tax at 13%. 10,444.15 
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Schedule 10. 

Allocation of Total Tax on Basis of Net Income. 

Tax pre- 
Correct viously 

Company. Income. tax. assessed. Deficiency. 

Fire Companies Building Cor¬ 
poration . i . $5S5,234.34 $10,444.15 $10,440.49 $3.66 

American Eagle Investing 

Company.,. Loss . None 

American Eagle Fire Insur¬ 
ance Company . Loss . None 

Farmers Insurance Company. Loss . None 

Totals .. $585,234.34 $10,444.15 $10,440.49 $3.6G 

Now, January 13, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 

17 Filed Oct. 2, 1928, United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 

Docket No. 40435. 

Fire Companies Building Corporation, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Answer. 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-named taxpayer 
admits and denies as follows: 

First. Admits the allegations contained in the First para¬ 
graph of the petition. 

Second. Admits the allegations contained in the Second 
paragraph of the petition. 

Third. Admits the allegations contained in the Third 
paragraph of the petition. 

Fourth. (1) and (2). Denies that the Commissioner erred 
in the determination of the deficiency as alleged in sub¬ 
divisions (1) and (2) of the Fourth paragraph of the 
petition. 
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Fifth. (1) Admits that in the years 1924 and 1925 the tax¬ 
payer’s principal building was located in jthe vicinity of 
Beekman Street Hospital, but denies the regaining allega¬ 
tions contained in subdivision (1) of the Fifth paragraph 
of the petition. 

Fifth. (2) Admits that the sum of $2,886.00 was expended 
by the taxpayer in repairing its hot water system, but 
denies the remaining allegations contained in subdivision 
(2) of the Fifth paragraph of the petition. 

18 Denies generally and specifically each and every 
allegation contained in the petition of the above- 

named taxpayer not hereinbefore expressly admitted, 
qualified or denied. 

Wherefore it is praved that the appeal be denied. 
(Signed) ' C. M. CHAEEST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

T. M. MATHER, 

Special Attorney, Bureau of Internal Revenue. 

Now, January 13, 1931, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

18 B. T. A. —. 

United States Board of Tax Appeals. 

Docket Nos. 26205, 40435. 

Fike Companies Building Cokporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Promulgated February 19,1930. 

(1) Contributions by a corporation to a hospital held not 
deductible as business expenses. 
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(2) The cost of replacement of iron piping with brass 
piping held to be a capital expense. 

James L. Fort, Esq., for the petitioner. 

John B. Kiley, Esq., for the respondent. 

These proceedings were consolidated for hearing and in¬ 
volved deficiencies of income tax for the years 1922, 1923, 
1924, and 1925, in the respective amounts of $25.00, 
$1,138.88, $304.73, and $3.66. The errors asserted are (1) 
that respondent refused to allow deductions as expenses of 
the following amounts donated to Beekman Street Hospital: 
$200.00 paid in 1922, $200.00 paid in 1923, $100.00 paid in 
1924 and $500.00 paid in 1925, and (2) that respondent 
refused to allow as deductions the sums of $19,000 and 
$2,886.00 expended in 1923 and 1924, respectively, in repair¬ 
ing its hot water system. 

Findings of Fact. 

Petitioner is a corporation organized under the laws of 
New York, and its address is 80 Maiden Lane, New York, 
N. Y. Petitioner is and was during the years in question 
the owner of an office building at 80 Maiden Lane, New 
York City. This building has an approximate value of 
$10,000,000, and was erected in 1911 or 1912. It is twenty- 
six stories high and each floor except the top has approxi¬ 
mately 14,000 square feet of space. The top floor has about 
S,000 square feet of space. 

20 The stock of petitioner is owned one-half by the 
Continental Insurance Company, and one-half by the 
Fidelity Finance Fire Insurance Company of New York. 
These corporations have in the building from 600 to 650 
employees. There are no hospital facilities in the build¬ 
ing. A doctor is there for about two hours each day to 
treat colds, examine prospective employees and do other 
things of like 1 character. When there is need of hospitali¬ 
zation of employees they are sent to Beekman Street Hos¬ 
pital which is located in the vicinity. Following the custom 
of the neighbbrhood, petitioner has for a number of years 
contributed $200 to the hospital. Without contributions 
the hospital could not carry on. 

When the office building was constructed a hot water 
system was installed with iron piping. From time to time 
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these pipes required repairs. At a time! not shown the 
building manager, who was an engineer of experience, 
recommended that repairs be made by putting in sections 
of brass pipe as needed. Brass pipes were installed in 
place of iron pipes and in doing this work petitioner ex¬ 
pended the sum of $25,000, of which $19,000 was expended 
in 1923, and $6,000 in 1924. When completed in 1924 there 
was a continuous li/ce of brass pipes to each office in the 
building and all the hot water pipes were i of brass, except 
certain iron pipes, the length of which is not shown, ex¬ 
tending from the boiler. The substitution of the brass 
piping has not lengthened the life of the building. 

Petitioner deducted $19,000 from its gross income in 
1923 and $6,000 in 1924 as amounts expended for repairs. 
Respondent determined that the cost of tbje discarded iron 
pipe was $15,000 and allocated this amount as deductions 
from income for 1923 and 1924 in proportion to the 
amounts paid in those years for replacements with 
21 the result that the sum of $11,400 was allocated in 
1923 and the sum of $3,600 allocated to 1924, and 
these amounts depreciated he allowed asj losses with the 
following results: He reduced the said sum of $11,400 by 
depreciation previously allowed to $10,089 and deducted 
this amount from the $19,000 paid in 1923! and in this way 
has disallowed the claimed deduction to the extent of $8,911. 
For 1924 he deducted from the payment of $6,000 made in 
that year the said sum of $3,600 and added to this de¬ 
preciation previously allowed in the amount of $486, deny¬ 
ing the claimed deduction to the extent of $2,886. 

Opinion. 

Phillips: During the years involved petitioner owned 
an office building in New York City which it leased to two 
corporations, owning all its capital stock. It contributed 
to a hospital serving the section of the city in which this 
building was located and seeks to deduct such contribu¬ 
tions in computing its taxable income. The revenue act 
allows deductions to be taken by individuals for contribu¬ 
tions to charitable corporations but fails] to include such 
items among those allowed as deductions to be taken in 
computing the taxable income of corporations. The only 
basis on which such deductions are allowable to corpora- 
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These proceedings were consolidated for hearing and in¬ 
volved deficiencies of income tax for the years 1922, 1923, 
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ing its hot water system. 
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N. Y. Petitioner is and was during the years in question 
the owner of an office building at 80 Maiden Lane, New 
York City. This building has an approximate value of 
$10,000,000, and was erected in 1911 or 1912. It is twenty- 
six stories high and each floor except the top has approxi¬ 
mately 14,000 square feet of space. The top floor has about 
S,000 square feet of space. 

20 The stock of petitioner is owned one-half by the 
Continental Insurance Company, and one-half by the 
Fidelity Finance Fire Insurance Company of New York. 
These corporations have in the building from 600 to 650 
employees. There are no hospital facilities in the build¬ 
ing. A doctor is there for about two hours each day to 
treat colds, examine prospective employees and do other 
things of like character. When there is need of hospitali¬ 
zation of employees they are sent to Beekman Street Hos¬ 
pital which is located in the vicinity. Following the custom 
of the neighborhood, petitioner has for a number of years 
contributed $200 to the hospital. Without contributions 
the hospital could not carry on. 

When the office building was constructed a hot water 
system was installed with iron piping. From time to time 
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these pipes required repairs. At a time! not shown the 
building manager, who was an engineer of experience, 
recommended that repairs be made by putting in sections 
of brass pipe as needed. Brass pipes vjere installed in 
place of iron pipes and in doing this work petitioner ex¬ 
pended the sum of $25,000, of which $19,000 was expended 
in 1923, and $6,000 in 1924. When completed in 1924 there 
was a continuous lifce of brass pipes to e|ach office in the 
building and all the hot water pipes were of brass, except 
certain iron pipes, the length of which is not shown, ex¬ 
tending from the boiler. The substitution of the brass 
piping has not lengthened the life of the building. 

Petitioner deducted $19,000 from its gross income in 
1923 and $6,000 in 1924 as amounts expended for repairs. 
Bespondent determined that the cost of the discarded iron 
pipe was $15,000 and allocated this amount as deductions 
from income for 1923 and 1924 in proportion to the 
amounts paid in those years for replacements with 
21 the result that the sum of $11,400 Nvas allocated in 
1923 and the sum of $3,600 allocated to 1924, and 
these amounts depreciated he allowed as! losses with the 
following results: He reduced the said sum of $11,400 by 
depreciation previously allowed to $10,089 and deducted 
this amount from the $19,000 paid in 1923; and in this way 
has disallowed the claimed deduction to the, extent of $8,911. 
For 1924 he deducted from the payment of $6,000 made in 
that year the said sum of $3,600 and added to this de¬ 
preciation previously allowed in the amount of $486, deny¬ 
ing the claimed deduction to the extent of $2,886. 


Phillips: During the years involved petitioner owned 
an office building in New York City which it leased to two 
corporations, owning all its capital stock: It contributed 
to a hospital serving the section of the city in which this 
building was located and seeks to deduct such contribu¬ 
tions in computing its taxable income. The revenue act 
allows deductions to be taken by individuals for contribu¬ 
tions to charitable corporations but fails to include such 
items among those allowed as deductions to be taken in 
computing the taxable income of corporations. The only 
basis on which such deductions are allowable to corpora- 




20 


FIRE COMPANIES BUILDING CORPORATION VS. 


tions are as ordinary and necessary expenses of a busi¬ 
ness carried on by them. American Rolling Mills Co., 14 
B. T. A. 529; Consolidated Gas, Electric £ Power Co. v. 
United States, 65 Ct. Cl. 252. 

The business of petitioner is that of owning and oper¬ 
ating an office building. How many employees it has does 
not appear. The six hundred or more mentioned in our 
findings include those of the two insurance com- 

22 panies which own all of petitioner’s stock and oc¬ 
cupy this building. There is nothing that would in¬ 
dicate that petitioners are under any legal or moral duty 
to supply hospital facilities for the employees of such other 
companies. We are of the opinion that the record fails 
to establish that the contributions in question constitute 
ordinary and necessary expenses of the business of pe¬ 
titioner. 

When the petitioner’s building was constructed iron 
pipes were installed to distribute hot water to the offices 
and toilets. During 1923 and 1924 petitioner expended 
$25,000 in replacing the iron pipe with brass pipe. While 
the testimony is rather unsatisfactory and to some extent 
conflicting, it would appear that trouble developed in the 
distributing system to such an extent that it was deemed 
advisable to remove the iron pipes and replace them with 
brass. The major portion of this work appears to have 
been done in 1923 and 1924, being completed in the latter 
years. At that time the old piping had been entirely re¬ 
moved and replaced with new except for certain sections 
near the boiler. The Commissioner determined that the 
cost of the discarded pipe was $15,000 and, after adjusting 
for depreciation allowed in prior years, permitted this cost 
to be deducted in 1923 and 1924. He determined that the 
amount of $25,000 expended in installing brass pipes should 
be capitalized and recovered for income tax purposes by 
annual depreciation deductions to be taken over its prob¬ 
able useful life. The petitioner claims that the replace¬ 
ment of the iron pipe by brass was a repair, the deduction 
of the cost of which may be taken currently. 

23 It is not always easy to distinguish between re- 
■ pairs which keep property in operating condition 

and the cost of which is deductible annually, and replace¬ 
ments and betterments the cost of which should be charged 
against reserves for depreciation or added to the cost of 
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the property. To some extent the question may depend 
upon the basis on which depreciation has lj>een taken and 
allowed. If the rate anticipates extraordinary repairs or 
replacements, it is proper that their cost be charged against 
the depreciation reserve so set up, but if the rate fails to 
anticipate such expenditures, some adjustment may be 
necessary either by allowing the expenditures as deduc¬ 
tions when incurred or by adding their cost to the cost of 
the property for depreciation in after years. 

In the instant case we have a situation inhere an unsat¬ 
isfactory system of distributing hot water; was replaced. 
The new system will be in use for many years. The Com¬ 
missioner has allowed the petitioner to recover the cost of 
the old system and proposes to allow the cost of the new 
system to be recovered in the years of its use. We see 
no valid objection to such procedure. See Simmons & 
Hammond Mfg. Co., 1 B. T. A. 803; Illinois Merchant’s 
Trust Co., Executor, 4 B. T. A. 103; Black Hardware Co., 
16 B. T. A. 551. 

Decision will be entered for the respondent. 

Now, January 13, 1931, the foregoing findings of fact 
and opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

24 United States Board of Tax Appeals, Washington. 

Docket No. 26205. 

Fire Companies Building Corp., Petitioner, 
vs. 

Commissioner of Internal Kevenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated February 19, 1930, it is ordered and decided 
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that there are deficiencies of $25.00 and $1,138.88 for the 
years 1922 and 1923, respectively. 

Enter. 

(Signed) PEECY W. PHILLIPS, 

Meinber United States Board of Tax Appeals. 

Entered Feh. 21, 1930. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, January 13, 1931, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

25 United States Board of Tax Appeals, Washington. 
Docket No. 40435. 

Fire Companies Building Corp., Petitioner, 
vs. 

Commissioner of Internal Eevenue, Respondent. 
Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated February 18, 1930, it is ordered and decided 
that there are deficiencies of $304.73 and $3.66 for the years 
1924 and 1925, respectively. 

Enter. 

(Signed) PEECY W. PHILLIPS, 

Member United States Board of Tax Appeals. 

Entered Feb. 21, 1930. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, January 13, 1931, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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26 United States Board of Tax Appeals.: Filed Jul. 14, 

1930. 

Court of Appeals of the District of Columbia. 
Docket No-. 26205, 40435. 

Fire Companies Building Corporation, Petitioner, 
vs. 

Commissioner op Internal Revenue, Respondent. 
Stipulation. 

The Commissioner of Internal Revenue Und Fire Com¬ 
panies Building Corporation, by their respective counsel, 
hereby stipulate that the decision of the Board of Tax 
Appeals in the above entitled cause may be reviewed by the 
Court of Appeals of the District of Columbia, as provided 
for in Section 1002 (d) of the Revenue Act of 1926. 

C. M. CHAREST, 

F, 

Counsel for Commissioner of Internal Revenue. 

JAMES L. FORT, 

JAMES L. FORT, 

Southern Building, Washington, D. C., 

Counsel for Petitioner. 

Now, January 13,1931, the foregoing stipulation certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

27 United States Board of Tax Appeals'. Filed Jul. 14, 

1930. 

Hon. Clarence M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C. 

Sir: 

You are hereby notified that on July 14th, 1930, a Peti¬ 
tion for Review of the decision of the United States Board 
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of Tax Appeals was filed with the Clerk of the Board in 
the case of Fite Companies Building Corporation vs. Com¬ 
missioner of Internal Revenue, Docket Numbers 26205 and 
40435, a true copy of which petition is herewith served upon 
you. 

JAMES L. FORT, 

JAMES L. FORT, 

Southern Building, Washington, D. C., 
Attorney for Fire Companies Building 
Corporation, Petitioner. 

Receipt of the foregoing notice is acknowledged this 14th 
day of July, 1930. 

C. M. CHAREST, 

F„ 

General Counsel, Bureau of Internal Revenue. 

28 United States Board of Tax Appeals. Filed Jul. 14, 

1930. 

In the Court of Appeals of the District of Columbia. 

Docket Numbers (Board of Tax Appeals) 26205-40435. 

Fire Companies Building Corporation, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

Now comes Fire Companies Building Corporation and 
petitions for a review of the decision of the United States 
Board of Tax Appeals rendered in the above cases, and 
respectfully shows: 

1. Petitioner is a corporation organized and existing 
under the laws of the State of New York, with its principal 
place of business at 80 Maiden Lane, New York, N. Y. 

2. This review is sought in the Court of Appeals of the 
District of Columbia, a stipulation having been entered into 
by the above parties under authority of Section 1002 (d) of 
the Revenue Act of 1926, a copy of said stipulation being 
attached hereto and made a part hereof. 

3. Petitioner has heretofore filed appeals to the United 
States Board of Tax Appeals against certain assessments 
made by the Commissioner of Internal Revenue, and it is 
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for the review of a decision of the said Board of Tax Ap¬ 
peals on these appeals, which was promulgated February 
19, 1930, that Petitioner nows appeals. 

4. Nature of the Controversies.—These proceeding- grew 

out of two appeals made to the United Statejs Board of Tax 
Appeals (which were consolidated by agreement) against 
additional assessments for the years 1923' and 1924, the 
assessments being based on the refusal of the Commissioner 
to allow as deductions the sums of $19,000 aiid $6,000 which 
were expended in the two years in repairing its hot water 
system. i 

Petitioner is, and was during the years in controversy, 
the owner of an office building at 80 Maiden Lane, 
29 New York, N. Y. This building has an approximate 
value of $10,000,000 and was erected in 1911 or 1912. 
It is twenty-six stories high and each floor, except the top 
floor, has approximately 14,000 square feet of space, the 
top floor having about 8,000 square feet of ipace. 

When the building was constructed all water pipes were 
of cast iron. As repairs were needed, petitioner effected 
the repairs by putting in brass sections instead of iron sec¬ 
tions, whenever it became necessary to put in a new section 
of pipe, the sums expected in this way for the years 1923 
and 1924 were $19,000 and $6,000, respectively. 

Petitioner deducted these last named sums from its gross 
income in the years in questions, as expenses. Respondent 
refused to allow these deductions as expense, but attempted 
to fix the original cost of the hot water pipe system, allocat¬ 
ing part of the cost as the cost of the pipe where repairs 
were made, then depreciating this last amojunt and allowing 
it as a loss. 

5. Petitioner contends that the amounts expended were 

ordinary and necessary business expenses and as such were 
deductible. I. 

6. Petitioner does not ask a review of the Board’s de¬ 
cision relative to certain donations. 

7. Assignment of Error.—Petitioner believes and avers 
that an error was committed by the Boar<J in holding that 
the above described items were not deductible from gross 
income, as Petitioner had deducted them. 

Wherefore petitioner prays that the decision of the Board 
of Tax Appeals entered herein against it be reviewed and 
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reversed, and for such other and further relief as this Hon¬ 
orable Court may deem meet and proper. 

Respectfully submitted, 

FIRE COMPANIES BUILDING 
CORPORATION, 

By JAMES L. FORT, 

Attorney, Southern Building, Washington, D. C. 

30 City of Washington, 

District of Columbia, ss: 

James L. Fort, being duly sworn, deposes and says that 
he is attorney for petitioner, and that he knows the contents 
of the foregoing petition, and that to the best of his knowl¬ 
edge and belief the statements therein are true, and that the 
assignments of error are well taken and intended to be 
argued. 

JAMES L. FORT. 

Sworn to and subscribed before me this 12th day of July, 
1930. 

JANET W. LAKE, 
Notary Public, District of Columbia. 

Now, January 13,1931, the foregoing petition for review, 
notice of filing and proor of service certified from the record 
as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

31 United States Board of Tax Appeals. Filed Dec. 13, 

1930. 

United States Board of Tax Appeals. 

Docket Nos. 26205-40435. 

Fire Companies Building Corporation, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You are requested to take a transcript of record to be 
filed in the Court of Appeals of the District of Columbia, 
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pursuant to petitioner for review taken in the above en¬ 
titled cause and to include in sueh transcript duly certified 
copies of the following documents: 

1. Docket entries of proceedings before the Board. 

2. Pleadings before the Board: 

A. Petition.. 

B. Answer. | 

3. Findings of fact, opinion and decision of the Board, 
including final order of redetermination of tax. 

4. Petition for review, notice of filing petition for re¬ 
view, and acknowledgment of service of copies thereof. 

5. Stipulation containing agreement that this appeal be 
heard by Court of Appeals of the Districtj of Columbia. 

6. This praecipe. \ 

JAS. L. FORT, 
Attorney for Petitioner. 

Service of copy of the foregoing is hereby acknowledged 
and praecipe agreed to. 

Service of a copy of the foregoing is hereby acknowl¬ 
edged this 13th day of December 1930. i 

C. M. CHAliEST, 

General Counsel, Bureau of Internal 

Revenue, Attorney fdr Respondent. 

Now, January 13, 1931, the foregong praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.]; 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

32 United States Board of Tax Appeals. 

Docket Nos. 26205 & 40435. 

Fire Companies Building Corp., Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. \ 

On motion of counsel for the petitioner! it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 


28 


FIBE COMPANIES BUILDING COEPOEATION VS. 


for review of the above entitled proceeding in the Court 
of Appeals of the District of Columbia, be and it is hereby 
extended to October 16, 1930. 

(Signed) JOHN M. STERNHAGEN, 

Member. 

Dated Washington, D. C., Sept. 11,1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

33 United States Board of Tax Appeals. 

Docket Nos. 26205 and 40435. 

Fibe Companies Building Coep., Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner and consent of 
counsel for the respondent, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court 
of Appeals for the District of Columbia, be and it is hereby 
extended to December 15, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Oct. 16, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 
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34 United States Board of Tax Appeals. 

Docket Nos. 26205 & 40435. 

Fire Companies Building Corporation, Petitioner, 


Commissioner op Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for petitioner and consent of coun¬ 
sel for the respondent, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding by the Court 
of Appeals, District of Columbia, be and it is hereby ex¬ 
tended to January 13,1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., December 15,1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. 8. Board of Tax Appeals. 

35 United States Board of Tax Appeals. 

Docket Nos. 26205-40435. 

Fire Companies Building Corporation, Petitioner, 
v. 

Commissioner op Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro- 
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ceedings in the Court of Appeals of the District of Colum¬ 
bia be and it is hereby extended to February 13, 1931. 
(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., January 13, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric. 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5356. 
Fire Companies Building Corporation, appellant, vs. David 
Burnet, Commissioner of Internal Revenue. Court of Ap¬ 
peals, District of Columbia. Filed Feb. 13, 1931. Henry 
W. Hodges, Clerk. 
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Court of Appeals, District of Columbia. 

No. 5356. 

Fire Companies Building Corporation, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

PETITIONERS BRIEF. 

JURISDICTION. 

This is an appeal from the United States Board of 
Tax Appeals. Jurisdiction to hear this appeal arises 
under Sections 1001, 1002 and 1003 of Revenue Act of 
1926, C. 27,44 Statutes at Large, 9,109,110, and under 
authority of stipulation filed herein. (Record, p. 23.) 

STATEMENT OF FACTS, j 

These proceedings grew out of two appeals made to 
the United States Board of Tax Appeals (which were 
consolidated by agreement) against additional assess¬ 
ments for the years 1923 and 1924, the assessments 
being based on the refusal of the Commissioner to 
allow as deductions the sums of $19,000 and $6,000 
which were expended in the two years in repairing its 
hot water system. 

Petitioner is, and was during the years in controversy, 
the owner of an office building at 80 Maiden Lane, 
New York, N. Y. This building has an approximate 
value of $10,000,000 and was erected in 1911 or 1912. 
It is twenty-six stories high and each floor, except the 
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top floor, has approximately 14,000 square feet of 
space, the top floor having about 8,000 square feet of 
space. 

When the buildingwas constructed all water pipeswere 
of cast iron. As repairs were needed, petitioner effected 
the repairs by putting in brass sections instead of iron 
sections, whenever it became necessary to put in a 
new section of pipe. The sums expended in this way 
for the years 1923 and 1924 were $19,000 and $6,000, 
respectively. 

Petitioner deducted these last named sums from its 
gross income in the years in question, as expenses. 
Respondent refused to allow these deductions as ex¬ 
pense, but attempted to fix the original cost of the hot 
water pipe system, allocating part of the cost as the 
cost of 1 the pipe where repairs were made, then depre¬ 
ciating this last amount and allowing it as a loss. 

SPECIFICATION OF ERROR. 

Petitioner contends the Board of Tax Appeals erred 
in holding the amounts expended for repairs could not 
be deducted as expenses. 

THE QUESTION. 

May expenditures over a period of two years, totaling 
$25,000, in repairing the hot water system of a 
$10,000,000 office building, be deducted from gross 
income as a business expense? 

THE LAW. 

The pertinent provisions of law necessary to a de¬ 
cision of this case are found in the first part of Section 
234 of the Revenue Acts of 1921 and 1924, both of 
which read as follows: 
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“Sec. 234 (a) That in computing the net income 
of a corporation subject to the tax imposed by 
Section 230 there should be allowed as deductions: 

“(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in carrying 
on any trade or business * * *” 

Pursuant to the Sections above cited the Commis¬ 
sioner of Internal Revenue, with due authority, pre¬ 
scribed Regulations 62, 65, and 69, and Articles 103 
and 104 thereof provide: 

“The cost of incidental repairs which neither 
materially add to the value of the property nor 
appreciably prolong its life, but keep it in an 
ordinarily efficient operating condition,' may be 
deducted as expense.” 

ARGUMENT. j 

In determining whether an expenditure shall be 
considered an expense or a capital investment, the 
various decisions were based largely on the! facts of 
each particular case, following the principles laid down 
by the acts and regulations. 

The Revenue Acts provide the taxpayer with the 
right to deduct from his income “ordinary and neces¬ 
sary” business expenses. In defining the meaning of 
the provisions of the law the Commissioner, through his 
his regulations above cited, has said that such expenses 
must be ordinary and necessary and the repairs made 
shall be of such character as will not materially increase 
the value of the property or appreciably prolong its 
life. In other words, the act and regulations merely 
confirm the usual definition of “expense,” ais used in 
business accounting. 

There can be no question that plumbing troubles, 
such as arose with the hot water pipes in this case, are 
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“ordinary” or that when such troubles arise it is 
“necessary” to repair the deficiencies. Perfect plumb¬ 
ing has not yet been produced, nor has the necessity 
for repairing breaks in it been obviated. It has not 
been contended that these two necessary elements in 
the character of a deductible expense are absent in 
this case. 

The only question presented by the Government is 
that since brass was used in the repairs rather than 
iron, the expenditure became a capital investment 
rather 1 than expense. It is shown in the findings of 
fact (Record, p. 19) that the building engineer recom¬ 
mended that when “repairs” in the pipes were needed 
brass should be used instead of iron such as had there¬ 
tofore been used. This was done. 

Would there have been any possible question but 
that expenditures constituted “expenses” had iron 
been used in making the repairs? Certainly not. Then 
when the character of the metal is changed, does that 
change the character of the repair, when the value of 
the property is not increased nor its life prolonged a 
single day? (Record, p. 19.) 

A building such as taxpayer’s has an ordinary life of 
fifty years. The repairs in the instant case became 
necessary when the building was some ten years old. 
The findings are that the parts which were repaired in 
1923-1924, at an expense of $25,000 originally cost 
$15,000—a difference of $10,000. Had iron been used 
in the repairs we can only assume that it would have 
been good only for another ten years, when repairs 
would have been needed again, and each ten years 
thereafter, with a total cost of $60,000. If by using 
brass in making the repairs a more lasting job is done, 
and a saving effected, is intelligence to be penalized by 
declaring the job was too well done? 
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The Board of Tax Appeals held, and the Commis¬ 
sioner acquiesced in the decision, that in repairing a 
roof by replacing broken tile with a tin covering, the 
taxpayer could deduct the cost as an expense (Kingsley 
v. Commissioner, 11 B. T. A. 296). Certainly! in that 
case there was a change in the character of the materials 
used. 

It might be argued by the Commissioner that since 
tin is less expensive than tile this was properly & repair, 
but in Illinois Merchants Trust Co., Ex., v. Commis¬ 
sioner (4 B. T. A. 103) the Board held, and again the 
Commissioner acquiesced, that the cost of the substitu¬ 
tion of concrete supports for wooden supports could be 
deducted as an expense. Here we have the substitu¬ 
tion of a more costly material and still it is held, and 
properly so, to be an expense. j 

If it is right, as the Commissioner has agreed it is, to 
deduct as an expense the cost of using tin instead of 
tile, concrete instead of wood, how can we be denied 
the right to deduct the cost of making a repair because 
brass was used instead of iron? 

The building repaired by Petitioner is a $10,000,000 
structure in the heart of New York’s financial! district. 
In repairing the hot water supply pipes, $25,000 was 
expended over a two-year period. Surely the size of 
the expenditure can not be said to be out of line with 
ordinary repairs, when we consider the size of the 
property. The repairs were needed to keep the! building 
in condition and did not increase its value nor prolong 
its life. 

When we have made an ordinary and necessary 
repair that does not increase the value of our property 
or prolong its life, what reason is there in denying us 
the right to deduct the cost thereof as an expense? 

We request that we be given the same treatment as 
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was accorded the taxpayer who repaired a tile roof with' 
tin, the other taxpayer who repaired wooden supports 
with concrete, when we repair an iron hot water system 
with brass. The Commissioner has agreed the holdings 
in the two former cases were correct. The Revenue 
Acts and regulations not only authorized but directed 
such findings in those two cases and just as surely 
support our contention. 

We therefore ask that the decision of the Board of 
Tax Appeals be reversed and the necessary and ap¬ 
propriate orders entered. 

Respectfully submitted, 

James L. Fort, 
Counsel for Taxpayer. 

Bloodworth & Fort, 

Southern Building, 

Washington, D. C. 
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In the Court of Appeals of the District of 
Columbia i 


No. 5356 


Pike Companies Building Corporation, appellant 

v. | 

David Burnet, Commissioner op Internal Reve- 
nue, appellee 

APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS opinion 

The only previous opinion in the presejnt ease is 
that of the Board of Tax Appeals (R. 17-21), 
which is reported at 18 B. T. A. 1258. 

JURISDICTION 

The above-entitled appeal involves corporation 
income taxes for the years 1923 and 1924, and is 
taken from the decisions of the Board of Tax 
Appeals entered February 21, 1930, holding that 
there were deficiencies in tax for the years 1922, 
1923,1924, and 1925 in the amounts of $25,1 $1,138.88, 
$304.73, and $3.66, respectively. This appeal, how- 
(i) 
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ever, relates only to the years 1928 and 1924 and 
disputes only that part of the deficiencies for those 
years resulting from the disallowance of expendi¬ 
tures made by appellant in 1923 and 1924 in the 
amounts of $19,000 and $6,000, respectively, 
claimed as deductions from gross income in the 
computation of net taxable income. (R. 22,24r-25.) 
The case is brought to the court by petition for 
review filed July 14,1930 (R. 24), pursuant to the 
provisions of the Revenue Act of 1926, Sections 
1001-1003, c. 27, 44 Stat. 9,109-110. 

QUESTION PRESENTED 

The sole question presented in this appeal is 
whether the expenditure of $19,000 and $6,000 in 
the years 1923 and 1924, respectively, expended in 
the replacement of iron piping in appellant’s office 
building with brass piping constituted an ordinary 
and necessary expense of carrying on a business 
and deductible from gross income in the taxable 
years, or whether it constituted an expenditure on 
account of permanent improvements or better¬ 
ments, for which no deduction is allowable. 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Up Sec. 232. That in the case of a corporation 
subject to the tax imposed by section 230, the 
term “net income” means the gross income 
as defined in section 233, less the deductions 
allowed by section 234. * * * 
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Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall bis allowed 
as deductions: 

(1) All the ordinary and necessary ex¬ 

penses paid or incurred during the taxable 
year in carrying on any trade I or busi¬ 
ness, * * *. I" 

Sec. 235. That in computing net income 
no deduction shall in any case be allowed in 
respect of any of the items specified in sec¬ 
tion 215. 

Sec. 215. (a) That in computing net in¬ 
come no deduction shall in any case be al¬ 
lowed in respect of— 

* * * * * 

(2) Any amount paid out for new build¬ 
ings or for permanent improvements or bet¬ 
terments made to increase the value of any 
property or estate; 

(3) Any amount expended in Irestoring 
property or in making good the exhaustion 
thereof for which an allowance is of has been 
made * * *. 

Sections 232, 234 (a) (1), 235, and 215 of the 
Revenue Act of 1924, c. 234,43 Stat. 253, af e identi¬ 
cal with the corresponding provisions of the Reve¬ 
nue Act of 1921, above quoted. 

Regulations 62, Treasury Department: 

Art. 103. Repairs. —The cost of incidental 
repairs which neither materially add to the 
value of the property nor appreciably pro¬ 
long its life, but keep it in an ordinarily 
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efficient operating condition, may be de¬ 
ducted as expense, provided the plant or 
property account is not increased by the 
amount of such expenditures. Repairs in 
the nature of replacements, to the extent that 
they arrest deterioration and appreciably 
prolong the life of the property, should be 
charged against the depreciation reserve if 
such account is kept. 

Abt. 293. Capital expenditures .— 
Amounts paid for increasing the capital 
value or for making good the depreciation 
(for which a deduction has been made) of 
property are not deductible from gross 
income. * * * 

Regulations 65, promulgated under the Revenue 
Act of 1924: 

Articles 104 and 292 of Treasury Department 
Regulations 65 are substantially the same as Arti¬ 
cles 103 and 293 of Regulations 62, set forth above. 

STATEMENT OF FACTS 

The facts in the case are not in dispute and are 
set forth in the findings of fact of the Board of 
Tax Appeals (R. 18-19), and, so far as material 
herein, are as follows: 

Petitioner is a corporation organized 
under the laws of New York, and its address 
is 80 Maiden Lane, New York, N. Y. Peti¬ 
tioner is and was during the years in ques¬ 
tion the owner of an office building at 80 
Maiden Lane, New York City. This build¬ 
ing has an approximate value of $10,000,000, 
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and was erected in 1911 or 1912. It is twenty- 
six stories high and each floor except the top 
has approximately 14,000 square feet of 
space. The top flour has about 8,000 square 
feet of space. 

* * * * * 

When the office building was constructed 
a hot-water system was installed with iron 
piping. From time to time these pipes re¬ 
quired repairs. At a time not shown the 
building manager, who was an engineer of 
experience, recommended that repairs be 
made by putting in sections of brass pipe as 
needed. Brass pipes were installed in place 
of iron pipes and in doing this work peti¬ 
tioner expended the sum of $25,000,! of which 
$19,000 was expended in 1923 and $6,000 in 
1924. When completed in 1924 there was a 
continuous line of brass pipes to each office 
in the building and all the hot-water pipes 
were of brass, except certain iron pipes, the 
length of which is not shown, extending from 
the boiler. The substitution of the brass 
piping has not lengthened the life of the 
building. 

The taxpayer deducted from its gross income as 
amounts expended for repairs in 1923 the sum of 
$19,000 and in 1924 the sum of $6,000, contending 
that they were deductible as ordinary and neces¬ 
sary expenses paid or incurred during the taxable 
year in carrying on a trade or business. ! 

Upon the reaudit the Commissioner determined 
the cost of the discarded pipe to be $15,000 and alio- 
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cated this amount between 1923 and 1924 on the 
basis of the amounts expended in those years as 
above. The amount of $11,400 so allocated to 1923 
was reduced by the amount of $1,311, representing 
depreciation allowed in years prior. This result 
was then subtracted from the $19,000 expended in 
1923 (and taken as a deduction by the taxpayer 
for that year), giving the amount of $8,911, by 
which the claimed deduction was disallowed for the 
said year. For 1924 the same procedure was fol¬ 
lowed, and $486 previously allowed for deprecia¬ 
tion was deducted from the sum of $3,600, repre¬ 
senting the allocated cost of the piping replaced 
in that year. This amount was then deducted from 
$6,000, giving a disallowance of $2,886 from the 
claimed deduction for the year 1924. 

ARGUMENT 

Section 234 (a) (1) of the Revenue Acts of 1921 
and 1924, supra, permits the deduction of all “the 
ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or 
business.” The Treasury Department in its regu¬ 
lations adopted under this provision has provided 
that the cost of incidental repairs, which neither 
materially add to nor appreciably prolong the life 
of its property, but merely serve to keep it in an 
ordinary efficient working condition, may be de¬ 
ducted as an expense if the property account is not 
■increased by such expenditures. Article 103 of 
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Regulations 62, supra, -with which Article 104 of 
Regulations 65 is identical. 

Section 215 (2) and (3), su,pra, which, is made 
applicable to corporations by Section 235, supra, 
expressly prohibits the deduction of expenditures 
which constitute betterments or permanent im¬ 
provements and expenditures made in restoring 
property or in making good the exhaustion thereof 
for which an allowance is or has been made. 

The question in this case, therefore, is whether 
the entire replacement, costing $25,000, was an 
ordinary repair required to keep the appellant’s 
building in ordinary efficient condition or whether 
it in part represented an improvement and better¬ 
ment. 4 |" • 

On the facts in the case the Board of Tax Appeals 
reached the following conclusion (R. 21) ; 

In the instant case we have a j situation 
where an unsatisfactory system of distribut¬ 
ing hot water was replaced. The new system 
will be in use for many years. Thb Commis¬ 
sioner has allowed the petitioner to recover 
the cost of the old system and proposes to 
allow the cost of the new system to be reeov- 
. ered in the years of its use. We sde no valid 
objection to such procedure. See Simmons 
& Hammond Mfg. Co., 1 B. T. A. 803; Illi¬ 
nois Merchant’s Trust Co., Executor, 4 B. 
T. A. 103; Black Hardware Go., 16 B. T. A. 
551. 

In other words, the Board approved thb Commis¬ 
sioner’s action in allowing a deduction for as much 
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of the cost of the old heating system as had not 
already been deducted as depreciation during the 
years of its use, in each of the years in question, in 
an amount corresponding to the portion of the sys¬ 
tem replaced during that year. The difference be¬ 
tween the figure so resulting for each year and the 
cost of the brass piping installed during that year 
was an i addition to the capital account as an im¬ 
provement and betterment and so treated by the 
Commissioner. 

The cost of renewal with like kind and quality is 
properly chargeable to expense (in so far as it ex¬ 
ceeds that sum which has already been charged off 
for depreciation), but the excess cost arising from 
a renewal with material of better kind and quality 
is chargeable to the capital account as an improve¬ 
ment and betterment. The propriety of this treat¬ 
ment has been for a long time recognized. See 
Grand Rapids & Indiana Ry. Co. v. Doyle (W. D. 
Mich.), 245 Fed. 792; Appeals of Max Neuberger 
and Rudolph Neuberger, 2 B. T. A. 911; Appeal of 
Cotton Concentration Co., 4 B. T. A. 121. 

Obviously the replacements in the instant case 
were made with a view to permanently improve the 
appellant’s water system. Surely they can not be 
regarded as incidental repairs of temporary benefit 
only. The very nature of the replacements was 
such that their useful life necessarily extended over 
a period of a number of years. They do not in any 
way represent a part of the cost of earning the reve¬ 
nues for the particular years 1923 and 1924, and to 


9 


permit the appellant to deduct the entiiie amount 
thereof in the taxable years would be to set up an 
artificial income as distinguished from its true net 
income. j 

If the words “ordinary and necessary” be ac¬ 
cepted according to their everyday import, it is 
plainly apparent that no part of the expenditure 
here involved could be included. ‘ ‘ Ordifiary ’ ’ sug¬ 
gests something of everyday occurrence, usual or 
customary. Punk & Wagnalls New Standard Dic¬ 
tionary. Certainly the expenditure for replacing 
iron piping with brass piping could hardly be said 
to be “of everyday occurrence, usual dr custom¬ 
ary.” It is clearer that it was not a “necessary” 
expense. “Necessary” is defined as “that which is 
indispensable to some determinate purpose; an 
essential requisite.” Punk & Wagnalls New 
Standard Dictionary. On the facts the change 
from iron to brass piping was not necessary but 
was the result of the engineer’s recommendation 
that brass piping be installed (R. 20) when the iron 
piping required replacing. 

It can hardly be said that the replacement with 
brass pipe was an incidental repair which neither 
added to the value of the property nor appreciably 
prolonged its life. Not only was the replacement 
much more than incidental, but it must be conceded 
that the life of the heating system was materially 
prolonged and increased in value. The heating 
system did not lose its identity because it was at¬ 
tached to realty. Property becoming affixed to 
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realty becomes real property instead of personal. 
It, however, does not lose its identity by becoming 
a “fixture,” Goddard v. Chase, 7 Mass. 432; 
Baldwin v. Merrick, 1 Mo. App. 281, 283; Stearns 
Lighting & Power Co.v. Centred Trust Co. (C. C. A. 
6th), 223 Fed. 962,966; Hamilton v. Austin (N. Y.), 
36 Hun. 138,142, so that it can not be argued that 
the only property involved was the building and 
that it did not have its life prolonged. It is a 
commonly known fact that the estimated life of a 
building in this location is fifty years, that iron 
piping must be replaced several times during the 
life of the building, and that brass piping will last 
many times longer than iron piping. That the reg¬ 
ulations permitting repairs to be deducted as ex¬ 
pense do not include the instant expenditure is 
manifest, since they state that only the incidental 
repairs 1 may be deducted and the type in the instant 
case is specifically excluded. (See Regulations 62, 
Art. 103, and 65, Art. 104). 

Moreover, proper accounting dictates that the 
amount by which property has been increased by 
the substitution of brass piping be included in the 
plant and property account. Had brass been used 
in the first instance when the building was built, 
there would be no question that it would have been 
a capital expenditure. It is immaterial that the 
substitution has taken place some years after to re¬ 
place an original installation. There has been no 
sudden change of conditions here which made such 
an expenditure imperative, and which required it 


to be made regardless of the desires of the taxpayer. 
The ease is well distinguished, therefore, from the 
case of Illinois Merchants Trust Co., Executor, 
4 B. T. A. 103, cited on page 5 of appellant’s brief. 
In that case the necessity for repairs was the sud¬ 
den and unexpected recession of the Chicago River, 
thus exposing parts of the foundation piles] causing 
them to rot and threaten the collapse of the build¬ 
ing. Under those circumstances the cost j of shor¬ 
ing up the wall and repairing the foundation was 
properly a deduction from gross income. It was a 
measure necessary to be taken in the year in ques¬ 
tion to prevent collapse of the building. It added 
nothing to the value of the property, nor did it pro¬ 
long its life otherwise than it would have been had 
the river not receded. The conditions had abso¬ 
lutely changed and to have installed again piles of 
like kind and quality would have been utterly use¬ 
less in meeting the situation which had occurred. 

In the case of George H. Bowman Co. v. Commis¬ 
sioner (App. D. C.), 32 F. (2d) 404, affirming 7 
B. T. A. 399, it was held by the Court that the cost 
of installing elevators, fire doors, partitions, and 
plumbing in a building could not be deducted as a 
business expense, but must be prorated over their 
useful life. To the same effect is National City 
Bank of Seattle v. United States, 64 CtJ Cls. 236. 
See also the decision of the Circuit Court of Ap¬ 
peals for the Fourth Circuit in Parkersburg Iron & 
Steel Co. v. Burnet, 48 F. (2d) 163, affirming 17 
B. T. A. 74, wherein the court in holding the ex- 


penditures in question to be capital expenditures 
states that “The extent and permanency of the 
given alteration ale indicative of its true char¬ 
acter.” 

In Hubinger v. Commissioner, 36 F. (2d) 724, 
726, the Circuit Court of Appeals for the Second 
Circuit was called upon to construe the expression 
“ordinary and necessary expenses” as used in the 
very clause now being considered. The court con¬ 
ceded in the Hubinger case that the expense might 
have been a necessary one, but held that it was not 
an ordinary one, ordinary expenses being those 
“due to wear and tear and trifling accidental 
causes, ” and hence the expenditure was not deducti¬ 
ble. The terms are cumulative and the expense 
must be both “ordinary and necessary” to fall 
within the statutory provision. 

In Black Hardware Co., 16 B. T. A. 551, affirmed 
(C. C. A. 5th), 39 F. (2d) 460, certiorari denied, 
282 U. S. 841, the Board held that amounts ex¬ 
pended by the petitioner in raising the floors of its 
buildings and rearranging shelving and bins therein, 
were capital expenditures. The ©pinion of the 
Board is, in part, as follows (p. 551) : 

However, conceding that they did not pro¬ 
long the life of the building, and assuming 
that they did not increase its value, they nev¬ 
ertheless were for alterations which were, as 
we conceive them, permanent betterments- 
and improvements that rendered the build¬ 
ing better suited to the purpose for which it 
was used. 
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In its decision in the case of Black Hardware Co. 
the Board quotes as follows from the decision of the 
United States Supreme Court in Illinois Cent. Etc. 
R. R. v. Inter. Com. Comm., 206 U. S. 441, 462,463: 

It would seem as if expenditures for addi¬ 
tions to construction and equipment, as ex¬ 
penditures for original construction and 
equipment, should be reimbursed by all of 
the traffic they accommodate during the 
period of their duration, and that improve¬ 
ments that will last many years should not 
be charged wholly against the revenue of a 
single year. * * * but, we-thfnk, it is 
clear, that instrumentalities which are to be 
used for years should not be paid for by the 
revenues of a day or year; and tijis is the 
principle of returns upon capital which 
exists in durable shape. 

In the appeal of Holt Granite Mills Co., 1B. T. A. 
1246, the taxpayer was the owner of a mill village 
of 150 tenant houses for its employees, for which 
it had installed and was using a sewer system which 
was satisfactory. During the taxable year it tore 
out the system in use and put in another At a cost 
of $8,714.73, for which it claimed deduction as an 
ordinary and necessary business expense, asserting 
that it was not a capital expenditure because it did 
not enhance the value of the properties. The Com¬ 
missioner of Internal Bevenue and the Board of 
Tax Appeals held it to be a permanent improve- 
ment and not an ordinary and necessary! business 
expense. 
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In the appeal of Joseph W. Woods & Sons Co., 
8 B. T. A. 705, the Board, in refusing to allow ex¬ 
penditures for replacements and renewals as deduc¬ 
tions from income, used the following language (p. 
710): 

Much of the work, consisting of replace¬ 
ments and renewals, had a life of several 
years and the cost thereof should be returned 
to petitioner throught the annual allowance 
for exhaustion, wear, and tear. 

The Board’s decision in the instant case is like¬ 
wise in harmony with its decisions in other analo¬ 
gous cases. For example, in Consumers’ Ice & 
Cold Storage Co., 6 B. T. A. 1269, the cost of re¬ 
placing wooden beams with iron girders and old 
boiler fronts with case iron fronts were held to 
represent capital expenditures. In Coca-Cola Bot¬ 
tling Works, 19 B. T. A. 1055, the cost of replacing 
the walls and roof of a building was held to be a 
capital expenditure. In Potts Bun Coal Co., 19 
B. T. A. 1, the cost of replacing foundation and 
roof to building was held to be a capital expendi¬ 
ture. In Foer Wall Paper Co., 9 B. T. A. 377, the 
cost of cementing a cellar and of altering and im¬ 
proving a store front was held to represent a 
capital expenditure which was not deductible. 
Similarly, in the ease of Lycoming Silk Co., 11 
B. T. A. 523, it was held that the cost of inclosing 
electric wires in conduits and B. X. cable was not 
deductible as a business expense. In Leedom d: 
Worrall Co., 10 B. T. A. 825, it was held that the 
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expenditure made in removing a safety; device 
which was not worn out and installing ;another 
safety device on an elevator, putting on new doors 
for old in a passageway, and remodeling a case for 
display of samples were capital expenditures. In 
those and other cases the Board has repeatedly 
emphasized that the cost of improvements having a 
life of longer than the taxable year should be capi¬ 
talized and exhausted ratably over their useful 
lives. ! 

In the instant ease the Commissioner of Internal 
Revenue found that the cost of replacing iron 
piping in appellant’s building with brass piping en¬ 
tailed a capital expenditure and disallowed a deduc¬ 
tion for the same. The burden of overcoming the 
prima facie correctness of the Commissioher’s de¬ 
termination fell upon the taxpayer. Reinecke v. 
Spalding, 280 U. S. 227; United States v. Anderson > 
269 U. S. 422; Botany Mills v. United States, 278 
U. S. 282; Moraine Hotel Go. v. Commissioner, 41 
F. (2d) 725; Bishoff v. Commissioner (C. C. A. 
3rd), 27 F. (2d) 91; Royal Packing Co. v. Commis¬ 
sioner (C. C. A. 9th), 22 F. (2d) 536. The Board 
of Tax Appeals concluded that the taxpayer had 
not met this burden, and after hearing the testi¬ 
mony, held that the replacements constituted a capi¬ 
tal expenditure. It is urged that this finding was 
sustained by substantial evidence and under these 
circumstances it is not the subject of review, since 
an appellate court may not reweigh the evidence 
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upon which findings of fact of the Board are based. 
House <& Herrmcmn v. Lucas (C. C. A. 4th), 36 F. 
(2d) 51; W. K. Henderson Iron Works <£ Supply 
Go. v. Blair (App. D. C.), 25 F. (2d) 538; Bishoff 
v. Commissioner, supra; Royal Packing Co. v. 
Commissioner, supra. 

CONCLUSION 

The conclusion of the Board of Tax Appeals that 
the cost of the replacements herein constituted a 
capital expenditure is supported by the findings of 
fact. Being a capital expenditure, it did not con¬ 
stitute an ordinary and necessary business expense, 
and was not deductible from gross income during 
the years in which made. The decision of the Board 
of Tax Appeals should be sustained. 
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